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BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

In Re: Docket to Determine the Compliance of BellSouth
Telecommunications, Inc.’s Operations Support Systems with State
and Federal Regulations

Docket No. 01-00362

MOTION TO CLARIFY ORDER REGARDING
AT&T INTERROGATORY NO. 36

Late on the afternoon of Friday, November 16, 2001, BellSouth
'Telecommunications, Inc. ("BellSouth”) received the Hearing Officer's Order
Resolving Procedural Motions ("Order"). That Order states, with respect to AT&T's
Interrogatory 36, that BellSouth is ordered to provide no later than Tuesday,
November 20, 2001,

the achieved flow-through rate and the CLEC error excluded flow-

through rate for each individual state in BellSouth's region and for the

BellSouth region in total for the following categories: (a) LNP; (b)

UNE; (c) Business Resale; (d) Residential Resale; and (e) Total (ie.,

UNE, Business Resale and Residential Resale combined). See page 27

of Order.
This_is inconsistent with the ruling made by the Hearing Officer with respect to
Interrogatory No. 36 during the November 8, 2001 Pre-Hearing Conference. The
Order also is contrary fo state discovery law in that it requires BellSouth to do

extensive programming and create documents not already in existence. Finally,

even if it were technically feasible to generate these reports, it is absolutely

impossible to do so on one business day's notice.
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During the November 8% Pre-Hearing Conference, the Hearing Officer
requested that the parties attempt to resolve the discovery disputes. During a
break in the Pre-Hearing Conference, the parties successfully resolved their
discovery disputes except as to Interrogatory No. 36. The Hearing Officer heard
argument with respect to the Interrogatory No. 36 dispute, and made the following
ruling:’

AT&T in its matrix states that BellSouth, therefore, should either

produce the requested data or explain why producing such data is not

technically feasible. That is going to be my order. You will either
produce the data, or you will produce -- you should either produce the
requested data or explain in writing in a filing before us why producing

such data is not technically feasible . . . . (See pg. 63 of November
8™ transcript) (emphasis added). :

On November 16, 2001, BellSouth filed its supplemental responses to
discovery, including ’its supplemental response to Item 36. BellSouth had
understood that all supplemental diséovery responses would be filed on November
16, 2001. Consequently, BellSouth filed its responses, including its supplemental
bresponse to Item 36, on November 16™. BellSouth received a copy of the Order
after it filed its supplemental responses. BellSouth now understands that the

Hearing Officer wanted BellSouth to file its response to his November 8" ruling by

I

AT&T acknowledged during the argument that it had not even asked for this
information in other states. See page 55 of November 8 transcript.
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November 13™.? BellSouth apologizes that the response to ltem No. 36 was three
days late.

This does not change the fact, however, that even assuming it is technically
feasible to produce state-by-state flow-through reports, extensive programming
efforts would have to be undertaken to develop a report of the type required by the
Order. Moreover, BellSouth's supplemental response to Item 36, filed
November 16, 2001, complies with the Hearing Officer's Order of November 8.
The Hearing Officer's\written Order of November 14, 2001 (but not received by
BellSouth until late Friday afternoon, November 16, 2001) is inconsistent with the
decision made by the Hearing Officer on November 8". On Novembér 8™, the
Hearing Officer ordered BellSouth to either produce reports or explain why it was
not technically feasible to do so in its sﬁpplemental response. BellSouth has
explained why it is not technically feasible to do ‘\éo. While there has been
'confusion regarding the timing of the Order, its receipt by BeliSouth, and the filing
of data request responses, these occurrences do not change the fact that, contrary
to state discovery law, BellSouth has been ordered to create documents whict‘1 do
not exist. See Soetaert vs. Kansas City Coca Cola Bottling Co., 16 FRD 1, 2 (D.C.
Mo. 1954) ("Rule 34 cannot be uséd to require the adverse party to prepare, or
cause to be prepared, a writing to be broduced for inspection, but can be used only

to require the production of things in existence"); see also Wright, Miller & Marcus,
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The November 8, 2001 transcript does reflect that the Hearing Officer

requested that BellSouth file its supplemental response to Item 36 by
November 13, 2001.



Federal Practice and Procedure Civil 2d § 2210, p. 408 ("Production cannot be
required of a document no longer in existence nor of one yet to be prepared")
(emphasis added). Thus, despite the unfortunate chain of e\)ents and conclusions
drawn therefrom, the November 14" Order is simply legally erroneous in requiring
BellSouth to provide documents that do not exist.

In summary, BellSouth respectfully requests that the Order be clarified to
conform to the decisidn rendered by the Hearing Officer on November 8™ and that
BellSouth's supplemental response to Item 36 be accepted.

Respectfully submitted,

BELLSOUTH TELECOMMUNICATIONS, INC.

By: /\

Guy M. Hicks ——

333 Commerce Street, Suite 2101
Nashville, Tennessee 37201-3300
(615) 214-6301

Fred J. McCallum, Jr.

Lisa S. Foshee ' .
675 W. Peachtree St., NE, Suite 4300
Atlanta, Georgia 30375



CERTIFICATE OF SERVICE

I hereby certify that on November 20, 2001, a copy of the foregoing document
was served on counsel for known parties, via the method indicated, addressed as follows:

[ 1 Hand James P. Lamoureux
[ 1 Mail AT&T
=>4 Facsimile 1200 Peachtree St., NE, #4068
[ 1 Overnight Atlanta, GA 30367
[ 1 Hand James Wright, Esq.
[ 1 Mail United Telephone - Southeast
=l Facsimile 14111 Capitol Bivd.
[ 1 Overnight Wake Forest, NC 27587
[ 1 Hand H. LaDon Baltimore, Esquire
[ 1 Mail Farrar & Bates
~+& Facsimile 211 Seventh Ave. N, # 320
[ 1 Overnight Nashville, TN 37219-1823
[ 1 Hand Henry Walker, Esquire
[ 1 Mail Boult, Cummings, et al.
Bd_Facsimile P. O. Box 198062
[ 1 Overnight Nashville, TN 37219-8062
[ 1 Hand Jon E. Hastings, Esquire
[ 1 Mail Boult, Cummings, et al.
~L.& Facsimile P. O. Box 198062
[ 1 Overnight Nashville, TN 37219-8062
[ ] Hand Timothy Phillips, Esquire
[ 1 Mail Office of Tennessee Attorney General
1< Facsimile P. O. Box 20207
[ 1 Overnight Nashville, Tennessee 37202
[ 1 Hand Charles B. Weich, Esquire
[ 1 Mail Farris, Mathews, et al.
L4 Facsimile 618 Church St., #300
[ 1 Overnight Nashville, TN 37219
[ 1 Hand Terry Monroe
[ 1 Mail Competitive Telecom Assoc.
b4 Facsimile 1900 M St., NW, #800
[ 1 Overnight Washington, DC 20036



[ 1 Hand
[ 1 Mail

L+ Facsimile

[ 1 Overnight

Jack Robinson, Esquire

Gullett, Sanford, Robinson & Martin
230 Fourth Ave., N., 3d Fl.
Nashville, TN 37219-8888




